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Reporting Transfers of
Partnership Interests
Subject to Section 1446(f)
MARINA VISHNEPOLSKAYA

This article summarizes changes made by the 2019 proposed regulations
to the reporting, recordkeeping, and notice requirements and penalty provisions under Section 1446(f), governing withholding of tax on gain from
sales or exchanges of certain partnership interests held by foreign individuals or corporations, and discusses areas where clarification is still needed.

Treasury and the IRS published proposed regulations 1 for withholding of
tax on gain from sales or exchanges of
certain partnership interests held by
foreign individuals or corporations
under Section 1446(f ). 2 The proposed
regulations incorporate reporting, notice, and recordkeeping requirements
with respect to transfers of partnership
interests subject to withholding under
Section 1446(f ). The proposed regulations apply to domestic and foreign
transferors and transferees of partnership interests, partnerships, partners,
brokers, and agents. However, some of
the existing provisions in Treasury regulations interpreting penalties under
the Code for failure to report, notify,

or keep records, which would apply in
the context of a transfer subject to Section 1446(f ), were not updated.
In part one, this article provides
the legislative and administrative background for withholding under Section
1446(f ). In part two, this article examines the reporting, notice, and
recordkeeping requirements (collectively referenced as reporting requirements in the article, as context
requires) for transferors, transferees,
withholding agents, publicly traded
partnerships (“PTPs”), brokers, nonpublicly-traded partnerships (“nonPTPs”), and transferor or transferee
agents under Section 1446(f ). In part
three, this article analyzes the penalties,
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interest, and additions to tax (collectively referenced in the article as penalties or reporting penalties, as context
requires), which apply for failure to
meet the requirements with respect
to transfers of partnership interests
subject to Section 1446(f ). In conclusion, this article recommends clarifying the applicability of reporting,
notification, and recordkeeping rules
and resulting liability provisions under
the Code to transfers of partnership
interests subject to Section 1446(f ) in
final regulations under S ections
864(c)(8) and 1446(f ).

Background
Congress enacted Section 1446(f) as part
of the 2017 tax reform legislation commonly known as the Tax Cuts and Jobs
Act of 2017.3 Generally, Section 1446(f)
requires withholding at the rate of 10%
of the amount realized on a transfer of
an interest in a partnership if any portion
of the gain were deemed eﬀectively connected with the conduct of a trade or
business within the U.S.4 Eﬀectively connected gain (“EC gain”) is determined
under the new Section 864(c)(8).
Under Section 865, if a partner sells
the partnership interest, whether the
gain or loss is U.S.-source income depends on the residence of the transferor
partner. Under Section 865(a)(1), if the
transferor partner is a nonresident alien
(“NRA”) or foreign corporation, there
is no withholding tax. As a special rule,
under Section 897(a)(1), gain or loss
from the sale of a U.S. real property interest (“USRPI”) is treated as eﬀectively

connected income (“ECI”) subject to
withholding tax.
Under Section 875(1), only an NRA
or a foreign corporation, which is a partner in a partnership engaged in a U.S.
trade or business, is deemed engaged in
the U.S. trade or business of the partnership.5 e Code does not state that a U.S.
person with an interest in a partnership,
which engages in a U.S. trade or business,
is engaged in the U.S. trade or business
for purposes of the income tax provisions.
Under Section 864(c)(8)(A), gain
from disposition of an interest in a partnership engaged in a U.S. trade or business is treated as EC gain to the extent
of the application of the deemed sale
rule codified in Section 864(c)(8)(B),
even if an NRA or foreign corporation
is an indirect owner of the partnership
interest. 6 By extension, under Section
1446(f)(1), a withholding obligation applies to a disposition by a transferor
which is not necessarily an NRA or a
foreign corporation, so long as an NRA
or a foreign corporation is a direct or
indirect owner of the transferred partnership interest.7
Under the proposed regulations, a
transferor or a notifying transferor is
not necessarily the taxpayer. 8 Rather,
these are persons generally subject to
withholding or reporting requirements
with respect to transfers of partnership
interests subject to Section 1446(f). e
taxpayer is aligned with the definition
of a “foreign transferor” in the 2018 proposed regulations under Section
864(c)(8).9
In this article, the terms transferor,
foreign partner, seller, selling partner,

or other similar terms as context requires, are used interchangeably and
refer to the person being withheld upon
under Section 1446(f ). For ease of reference, the terms transferee, buyer, and
sometimes, withholding agent, as context requires, are used interchangeably
to denote the person with the withholding obligation other than secondar y withholding under Section
1446(f)(4). Likewise, the terms transfer,
sale, disposition, and similar terms as
context requires are used interchangeably to refer to a transfer of a partnership interest subject to Section
1446(f ). 10
Section 864(c)(8) is broader in scope
than Rev. Rul. 91-32 11 (the “Ruling”),
the principles of which Section
864(c)(8) codifies.12 The Ruling requires
a fixed place of business to trigger withholding on a disposition of partnership
interests by a foreign person.13 By contrast, Section 864(c)(8) or Section
1446(f ) does not require a fixed place
of business of a partnership within the
U.S. to trigger withholding or reporting,
if the partnership otherwise engages
in the conduct of a trade or business
within the U.S. 14
Under the general rule in Section
1446(f )(1), a transferee of the partnership interest or the partnership
must withhold 10% of the amount realized on the transfer if there would
be EC gain under Section 864(c)(8). 15
The “look-through” requirement in
S ections 864(c)(8) and 1446(f )(1)
means that a transferor which is a domestic partnership with an NRA or
foreign corporation as a direct or in-
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84 Fed. Reg. 21,198 (2019).
Unless context otherwise requires, all references
to Sections are referenced to sections of the Internal Revenue Code of 1986, as amended, 26
U.S.C. section 1 et seq.
P.L. 115-97, 12/22/2017.
See Section 1446(f)(1).
See Section 875(1).
See Section 864(c)(8). There is a distinction between withholding under Section 1446(f), on the
one hand, and under Section 1446(a), on the
other hand. The latter provision generally requires withholding by a partnership on effectively connected taxable income allocated to one
or more foreign partners. See generally Section
1446(a).
See Prop. Regs. 1.864(c)(8)-2(d)(1), 1.1446(f)1(b)(11).
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See Prop. Regs. 1.864(c)(8)-2(d)(1), 1.1446(f)1(b)(11).
See Prop. Reg. 1.864(c)(8)-1(g)(3).
See Prop. Reg. 1.1446(f)-1(b)(9).
1991-1 CB 107.
Rev. Rul. 91-32.
See id.
See Sections 864(c)(8), 1446(f)(1); see also Grecian Magnesite Mining, Indus. & Shipping Co., 123
AFTR2d 2019-2164, 926 F.3d 819 (CA-D.C.,
2019), aff’g, 149 TC 63 (2017) (affirming the U.S.
Tax Court decision after Section 864(c)(8) was
enacted, which codified the Ruling and rendered
the Tax Court or the appellate decision holding
of little import; holding that, under the preamendment version of Section 864, the Ruling
did not control, that the “U.S. office rule” under
Section 864(c)(5) applied, that, even though in-
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come of the partnership was from production activities in the U.S., where the partnership had a
fixed place of business, gain from the disposition
of the partnership interest was not attributed to
the U.S. office of the partnership because the redemption was not an activity regularly carried on
by the U.S. office; accordingly, gain from the disposition was not ECI subject to U.S. income tax).
15

Section 1446(f)(1).

16

Section 864(c)(8)(A) (applying to the transfer of
a partnership interest held directly or indirectly
by an NRA or foreign corporation, not to the NRA
or foreign corporation as the sole transferor of
the partnership interest); Prop. Reg. 1.1446(f)1(b)(11) (providing that a transferor includes any
person, foreign or domestic, that transfers a
partnership interest).

17

See Prop. Regs. 1.1446(f)-2(b), 1.1446(f)-4(b).
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direct partner would be subject to
withholding. 16 The seller could avoid
withholding and reporting if the seller,
buyer, and, in some cases, the partnership comply with an affidavit or
books and records safe harbor. 17
If the transfer of the partnership
interest is not exempt from reporting
requirements under Section 1446(f ),
penalty provisions under the Code
may apply to a transferor, transferee,
the partnership, a partner in the partnership, a broker effecting a transfer
of a PTP interest, a withholding agent,
or an agent of a transferor or transferee.
Certain Treasury regulations that interpret applicable penalty provisions
under the Code, including reporting
penalties, were not proposed to be
amended in connection with the proposed regulations. Accordingly, ambiguities arise with respect to applying
reporting penalties to transfers of partnership interests under S ection
1446(f ).

Reporting, Recordkeeping,
and Notice Requirements
Under Section 1446(f)
An examination of reporting, recordkeeping, and notice requirements
follows.
Reporting of Transfers of PTP Interests

If a transfer of a PTP interest is effected
through one or more brokers, a broker
must report the income subject to withholding tax on Form 1042 (Annual
Withholding Tax Return for U.S.
Source Income of Foreign Persons). 18

The return must be filed generally on
or before March 15 of the calendar
year following the calendar year in
which income from the disposition of
the PTP interest was paid.19 Form 1042
must show generally the aggregate
amount of income paid and tax withheld. 20 Form 1042 must be filed even
if the income from the disposition of
a PTP interest was not subject to withholding tax. 21
A broker also must file an information return for the amount subject
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Reg. 1.1461-1(b)(1); Prop. Reg. 1.1446(f)-4(d). See
Form 1042.
See Section 6011(a); Reg. 1.1461-1(b)(1); Reg.
1.6011-1(c).
Reg. 1.1461-1(b)(1). See Form 1042, section 1.
Reg. 1.1461-1(b)(1).
Reg. 1.1461-1(c)(1)(i); Prop. Regs. 1.1446(f)-4(d),
1.1461-1(c)(2)(i). See Form 1042-S.
Reg. 1.1461-1(c)(1)(i)(A). See 83 Fed. Reg. 64,675
(2018).
Prop. Reg. 1.1461-1(c)(ii)(A)(8). See Prop. Reg.
1.1446(f)-4(d) (requirement for a broker to issue
Form 1042-S directly to the foreign partnership
or to the U.S. branch, which is the recipient of an
amount realized on the transfer of a PTP interest).
See Section 6050W(f) (requirement to furnish
statements to persons with respect to whom an
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Reporting of Transfers
of Non-PTP Interests by a Transferee

A transferee of a non-PTP interest reports the withheld tax within 20 days
of the transfer on Form 8288 (U.S.
Withholding Tax Return for Dispositions by Foreign Persons of U.S. Real

Under Section 1446(f)(1), a withholding
obligation applies to a disposition by a
transferor which is not necessarily an
NRA or a foreign corporation, so long as
an NRA or a foreign corporation is a
direct or indirect owner of the
transferred partnership interest.

to withholding on Form 1042-S (Foreign Person’s U.S. Source Income Subject to Withholding). 22 A broker must
furnish one copy of Form 1042-S to
the recipient of the income, for whom
the form is prepared. 23 In this case,
the recipient generally would be a partner, including a foreign partnership
or a disregarded U.S. branch of a foreign corporation, receiving an amount
realized from a transfer of a PTP interest subject to Section 1446(f ).24 The
recipient copy of Form 1042-S is
treated as a statement for purposes of
Section 6050W regulations for complying by furnishing the statement
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electronically.25 The broker must retain
the third copy for the applicable statute
of limitations on assessments and collection for amounts reported on Form
1042. 26

information return is required); Reg. 1.14611(c)(1)(A). See also 83 Fed. Reg. 64,675 (2018).
26

See Section 6501; Regs. 1.1461-1(b)(1), 1.14611(c)(1)(i)(A). See also 83 Fed. Reg. 64,757, 64,765
(2018).

27

Prop. Reg. 1.1446(f)-2(d) (general reporting requirements). See Form 8288.

28

Prop. Reg. 1.1446(f)-2(d).

29

Id. See Form 8288-A.

30

See generally Section 1445(a).

31

See Instructions to Form 8288, Notice 2018-29,
2018-16 IRB 495 (requiring generally to indicate
“Section 1446(f)(1) withholding” at the top of the
form if applicable).

32

Prop. Reg. 1.1446(f)-2(d)(1).

33

Prop. Reg. 1.1446(f)-2(d)(2).

34

Prop. Reg. 1.1446(f)-3(d).

Property Interests). 27 A partnership,
which is a transferee by making a distribution, likewise must report on
Form 8288.28 In addition, the transferee
must file Form 8288-A (Statement of
Withholding on Dispositions by Foreign Persons of U.S. Real Property Interests). 29
There is not yet a customized form
to report amounts from the sale of a
partnership interest that is not a USRPI
subject to Section 1445, 30 so Form
8288 and the accompanying form
statement are used. 31 The IRS mails a
stamped copy of the withholding statement to the transferor. 32 Also, a transferee must include a copy of Form
8288-A, or the amount realized and
tax withheld, and any supporting certifications, in a certification to the
partnership within ten days of the
transfer. 33
Reporting of Transfers
of Non-PTP Interests by the Partnership

A non-PTP, other than a distributing
partnership, with a secondary withholding obligation reports the tax on
Form 8288, using another form withholding statement. 34 The partnership
must file Form 8288-C (Statement of
Withholding Under Section 1446(f )(4)
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for Withholding on Dispositions by
Foreign Persons of Partnership Interests). 35 A draft Form 8288-C has not
been published yet.

within three days following discovery
of a false certification. 43 A copy of the
notice must be furnished to the IRS
on the same date. 44

Notice of Non-PTP Interest
Transfer by a Foreign Partner

Recordkeeping Requirements

The proposed regulations under Section 864(c)(8) require a transferor of
a non-PTP interest to notify the specified non-PTP of the transfer in writing within 30 days of the transfer. 36
Failure under Section 6050K(c)(1) to
provide notice to a partnership of a
Section 751(a) exchange would be
subject to reporting penalties under
Section 6723. 37 Under the proposed
regulations, notice of a transfer of a
non-PTP interest may be provided
with the notice under S ection
6050K(c). 38
Notice by a Non-PTP to a Foreign Partner

In addition, the specified partnership
must notify the transferor regarding its
distributive share of certain partnership
items in connection with the non-PTP
interest transfer.39 A non-PTP must provide a statement if it received notice or
actually knew of the transfer, and the
partner then had a distributive share of
deemed sale eﬀectively connected gain
or loss. 40 A partnership must furnish
the statement to the notifying transferor
on or before the due date for issuing
Schedule K-1.41
Notice of False Certification

Separately, an agent of a transferor or
transferee of a partnership interest,
who is not a broker, must notify the
withholding agent under S ection
1446(f ) of a false certification. 42 The
agent must provide notice generally

Under the proposed regulations, any
person who relies on a certification
for a withholding exception is subject
to recordkeeping requirements. 45 The
person must retain the certification,
including documents, for five years,
or as long as the certification is rele vant to complying with S ection
1446(f ) or Section 1461.46 In addition,
a partnership must identify information on which it is relying in its books
and records, for a certification or
other statement to comply with Section 1446(f ). 47 The partnership must
retain the information in its books
and records for the period specified
for any person relying on a certification. 48

In addition, a foreign partner that
is a foreign corporation may be required
to file an income tax return on Form
1120-F (U.S. Income Tax Return of a
Foreign Corporation). A foreign partner
who is an NRA may be required to report income tax on Form 1040NR (U.S.
Nonresident Alien Income Tax Return).
In both instances, filing obligations arise
generally if the partner has income for
the tax year, which is eﬀectively connected with the conduct of a trade or
business within the U.S. or is from
sources within the U.S.
Taxpayer Identification Number

In some instances, a transfer of a partnership interest under Section 1446(f )
may constitute an exchange for Section
751(a) property. 49 Section 6050K and
the regulations set forth the requirements for filing Form 8308 (Report of
Sale or Exchange of Certain Partnership
Interests) related to a sale or exchange
of a partnership interest for Section
751(a) property. 50 Upon a Section
751(a) exchange, Section 6050K(b) requires a partnership, in addition to
filing a return under Section 6050K(a),
to furnish statements or copies of Form
8308 to the transferor and transferee.51
A partnership must file Form 8308 only
after receiving notice of a Section 751(a)
exchange. 52

Section 6109 requires a filer to include
in a return a taxpayer identification
number (“TIN”), generally, a Social Security number or employer identification
number, of either the filer or of another
person. 53 Section 6109 also requires a
person to furnish a TIN to a filer or to
another person.54
Furthermore, Treasury regulations
under Section 1441 include TIN requirements for withholding certificates provided to a withholding agent by a
beneficial owner of the income or by an
intermediary, such as a foreign partnership. In turn, the proposed regulations
contain TIN requirements applicable to
reporting transfers subject to Section
1446(f ).
Section 6723 requires compliance
with specified information reporting
requirements to avoid penalties. 55 Inclusion of the TIN of the filer or of another person on a return other than an
information return or payee statement
is a specified information reporting requirement, 56 as is the furnishing of a
TIN to another person for return reporting purposes.57

43

Prop. Reg. 1.1446(f)-5(b)(2).

53

44

Id.

45

Prop. Reg. 1.1446(f)-1(c)(2)(v).

54

46

Id.

55

47

Prop. Reg. 1.1446(f)-1(c)(3).

48

Id.

56

49

See Section 751(a); Reg. 1.751-1(a) (generally, unrealized receivables or inventory items of the
partnership).

57

50

Section 6050K(a); Reg. 1.6050K-1(a).

60

51

Sections 6050K(a), 6050K(b). See Form 8308.

61

52

Section 6050K(c)(2).
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Related Returns and Statements
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Prop. Reg. 1.1446(f)-2(d).
Prop. Reg. 1.864(c)(8)-2(a)(1). A specified partnership for purposes of the notification and reporting requirement is a partnership, the interest
in which is transferred subject to Section
864(c)(8). See Prop. Reg. 1.864(c)(8)-2(d)(2).
Sections 6050K(c)(1), 6723(a)(1); Reg. 301.67231(a)(4)(i).
Prop. Reg. 1.864(c)(8)-2(a)(3).
Prop. Reg. 1.864(c)(8)-2(b).
Prop. Reg. 1.864(c)(8)-1(c); Prop. Reg.
1.864(c)(8)-2(b)(1).
Prop. Reg. 1.864(c)(8)-2(b)(3).
Prop. Reg. 1.1446(f)-5(b)(1).
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Sections 6109(a)(1), 6109(a)(3); Reg. 301.61091(a)(1); Prop. Reg. 1.1446(f)-1(b)(8) (defining the
term TIN by reference to Section 6109).
Section 6109(a)(2).
Sections 6723, 6724(d)(3) (defining a specified
information reporting requirement).
Regs. 301.6723-1(a)(4)(ii)(A), 301.6723-1(a)(4)(ii)(B).
Reg. 301.6723-1(a)(4)(ii)(C).
Prop. Reg. 1.1446(f)-5(a).
Id.
Reg. 1.1461-1(a)(1).
Reg. 1.1461-1(h).
See Reg. 1.1461-1(h).
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Reporting, Recordkeeping,
and Notice Penalties Under
Section 1446(f)
An analysis of the applicable penalties,
interest, and additions to tax follows.
Failure to Report PTP Interest Transfers

e proposed regulations provide that
every person required to withhold and
pay tax under Section 1446(f ), but that
fails to do so, would be liable for the tax
under Section 1461.58 Furthermore, any
person that failed to withhold under
Section 1446(f ) would in no way be relieved from liability for any interest
penalties, or additions to tax that otherwise would apply. 59 Under the proposed regulations, Reg. 1.1461-1(h) cites
penalties in the Code applicable to brokers60 “for failure to file returns or furnish
statements in accordance with this section.”61 Reg. 1.1461-1(h) imposes penalties on a broker for failure to file Forms
1042 or 1042-S or to furnish a copy of
Form 1042-S to a foreign partner which
is the transferor.62
A broker does not have to withhold
if it makes a payment to a qualified intermediary or a U.S. branch of a foreign
person, knows withholding was eﬀected,
or relies on an exception.63 A PTP would
have a secondary withholding obligation
only if a broker failed to withhold.64 e
failure of a broker to withhold must have
been due to reliance on a qualified notice
published by the PTP and later determined to be false.65
Treasury and the IRS allowed qualified intermediaries to act as withholding
agents with respect to allocations by a
PTP under Section 1446(a) to foreign
partners. 66 Analogous relief does not
apply to any secondary withholding by
a PTP under Section 1446(f)(4) on sub-

sequent distributions to transferees. 67
us, the withholding responsibility of
a PTP under Section 1446(f )(4) may
not be assumed by a nominee. Accordingly, the PTP may be subject to penalties
set forth in Reg. 1.1461-1(h). Application
of reporting penalties to a PTP in these
narrow circumstances is outside the
scope of this discussion.
Section 6651(a)(1) imposes a penalty
of 5% per month for failure to file a return, other than certain information returns required under the Code,68 within
the prescribed time. 69 e aggregate
penalty would not exceed 25% of the
amount of the tax.70 A penalty does not
apply if the failure to file is due to reasonable cause and not due to willful neglect.71 e penalty is at least $330 or the
amount of tax required to be shown if

o

Section 6011 includes returns required
by Treasury regulations by any person
made liable for any tax under the Code
or with respect to collection of the tax.77
is general provision would include
Form 1042-S, a return required solely
under Treasury regulations, not under
a statute.78
In addition, the 2005 preamble to
final Section 1446 regulations states,
“Section 6651(a)(1) generally applies
to the failure to file any tax return by
the due date (including extensions) prescribed therefore and applies in the context of Section 1446 to a failure to file
Form 8804.” 79 Form 8804 is the withholding tax return for reporting eﬀectively connected taxable income of a
partnership allocable to foreign partners
subject to Section 1446(a). 80 e pre-

Ambiguities arise with respect to
applying reporting penalties to transfers
of partnership interests under Section
1446(f).

the return is more than 60 days late, 72
and is tripled in the event of a fraudulent
failure to file.73 us, a broker eﬀecting
a sale of a PTP interest may be subject
to a penalty under Section 6651(a)(1)
for failure to timely file Form 1042, an
income tax return not excepted under
Section 6651(a)(1).
Reg. 1.1461-1(h) does not state that
Section 6651(a)(1) applies to Form 1042S.74 Section 6651(a)(1) generally applies
to any tax return required under certain
parts of the Code, but not to an information return.75 Section 6011 sets forth
the general requirement of a return. 76

amble does not mention whether Section 6651(a)(1) applies to Form 8805
(Foreign Partner’s Information Statement of Section 1446 Withholding Tax),
the accompanying information statement akin to Form 1042-S in relation
to Form 1042.81
However, statutory authority remains
unclear under Section 6651(a)(1). On
the one hand, by its literal construction,
Section 6651(a)(1) applies to Form 1042S. On the other hand, the 2005 preamble
suggests the penalty provisions in Section
1461 regulations apply based on the type
of a return.

67

See Prop. Reg. 1.1446(f)-3(b)(2)(ii).

72

68

See Sections 6031(a) (partnership return requirement), 6651(a)(1) (no applicability to certain
information returns, including returns required
under Section 6031(a)).

Section 6651(a). See Rev. Proc. 2019-44, 201947 IRB 1093, section 3.52.

73

Section 6651(f).

74

Reg. 1.1461-1(h).

75

Section 6651(a)(1); P.L. 116-25, title III, subtitle C,
section 3201(a), (b), 133 Stat. 1017 (2019); Rev.
Proc. 2019-44, 2019-47 IRB 1093, section 3.52
(setting forth minimum penalty for failure to file
any return for tax years beginning after Dec. 31,
2019 as $330).

Section 6651(a)(1).

76

Section 6011(a).

77

Id.

78

Reg. 1.1461-1(c)(1).

79

70 Fed. Reg. 28,702, 28,709 (2005).

80

70

Reg. 1.1446-3(d)(1)(iii).

Id.

81

71

Id.

See Reg. 1.1446-3(d)(1)(iii); 70 Fed. Reg. 28,702,
28,709 (2005).
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See Prop. Regs. 1.1446(f)-4(a)(2), 1.1446(f)4(b)(1).
Prop. Reg. 1.1446(f)-3(b)(2)(ii) (secondary withholding of amount broker failed to withhold plus
interest if PTP determines it has published a
qualified notice, on which broker relied, that
falsely states that either the 10 percent exception
or the qualified current income exception to
withholding applies). See Prop. Reg. 1.1446(f)4(b) (describing withholding exceptions for broker with respect to a transfer of a PTP interest).
Prop. Reg. 1.1446(f)-3(b)(2)(ii). See Prop. Reg.
1.1446(f)-4(b).
Prop. Reg. 1.1446-4(d).
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erefore, Form 1042-S would be
treated akin to an information return
excepted from the failure to file penalties
in Section 6651(a)(1). Accordingly, failure to file Form 1042-S or a late filing
would not be subject to those penalties.
Treasury regulations finalized in 2005
and 2008 confirmed that Form 1042-S
is an information return for purposes
of Section 6721, and a copy of Form
1042-S furnished to the seller is a payee
statement for purposes of Section 6722.82
Section 6721 imposes a penalty of
$280 per return for failure to timely
file an information return or to include
all of the information required to be
reported on the return, or for including
incorrect disclosure. 83 The penalty is
reduced to $50 per return if the failure
is corrected within 30 days of the prescribed filing date. 84 There is a total
liability cap per person per calendar
year,85 and relief is available for certain
other corrections and de minimis errors. 86
Penalties for failure to file information
returns or failure to furnish statements
also are subject to a reasonable cause
waiver. 87 However, in the event of intentional disregard of the requirements,
the penalty generally is raised to $560
per return and other relief under Section
6721 does not apply.88 Treasury regulations amended in 2005 confirmed Form
1042-S was an information return for
purposes of Section 6721. us, a broker
eﬀecting a transfer of a PTP interest may
be liable for failure to file timely or to
file a complete or correct Form 1042-S.
Section 6722 imposes a penalty of
$280 per statement for failure to furnish
a timely, complete and correct payee

statement. ere is a limitation on liability per person per calendar year. Additional relief, intentional disregard, and
reasonable cause exceptions similar to
those set forth under Section 6721 are
available.89
Section 6722 does not apply expressly
to Form 1042-S on the surface.90 However, in addition to the Section 6722 regulations confirming treatment of
recipient copy of Form 1042-S as a payee
statement, the Section 1461 regulations
treat Form 1042-S as a statement under
Section 6050W.91 Consistently, Section
6724(d) enumerates a return for a payment transaction under Section 6050W
among payee statements and also, among
information returns, to which Section
6722 applies.92 us, consistent with the
2005 preamble, Section 6722 penalties
apply to Form 1042-S.93 erefore, Section 6722 penalties would apply to a broker for failure to furnish a copy of Form
1042-S to a partner upon a transfer of a
PTP interest subject to Section 1446(f ).
Transferee Failure to Report
Non-PTP Interest Transfers

Unlike Reg. 1.1461-1(h), which sets
forth penalties for Forms 1042 and
1042-S, Reg. 1.1461-3 applies generally
to transfers of either PTP or non-PTP
interests.94 Reg. 1.1461-3 broadly refers
to “additional penalties and additions
to the tax for failure to comply with the
regulations under Section 1446.”95 e
regulation does not say which penalties
apply for failure to report on Forms
8288 or 8288-A.
Section 6721 regulations apply to
Form 1042-S, an information return
under Section 6721. Section 6722 reg-

ulations apply to a copy of Form 1042S furnished to the foreign partner, a
statement under Section 6722. ese
regulations do not specify treatment of
Forms 8288 or 8288-A for purposes of
reporting penalties.
Under the 2005 preamble, Form 8804
was treated as an income tax return subject to Section 6651(a)(1) penalty provisions. Analogously, Form 8288 would
be treated as an income tax return subject
to Section 6651(a)(1). us, a transferee
required to file Form 8288 may be subject
to penalties under Section 6651(a)(1)
for failing to file an income tax return
or for a late filing.
Additionally, a withholding statement
on Form 8288-A is akin to a Section
1446 withholding tax statement on Form
8805. Form 8805 is an information return for purposes of Section 6721. erefore, by analogy, Form 8288-A filed with
the IRS would be an information return
subject to Section 6721. Accordingly, a
transferee may be subject to penalties
under Section 6721 for failing to file
Form 8288-A or for a late filing.
Furthermore, a recipient copy of a
withholding statement on Form 8805
is analogous to a recipient copy of a withholding statement on Form 8288-A. A
recipient copy of Form 8805 is a statement for purposes of Section 6722. However, unlike Form 8805, a withholding
agent does not furnish a copy of Form
8288-A to a foreign partner.96 Instead,
the IRS mails a copy to the transferor.97
us, Form 8288-A may be an information return under Section 6721 but not
a payee statement subject to Section
6722. erefore, a transferee would not
be subject to penalties under Section
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See Sections 6721, 6722; Regs. 301.6721-1(g)(4),
301.6722-1(d)(3).
Section 6721(a); Rev. Proc. 2019-44, 2019-47
IRB 1093, section 3.57 (penalty per return for
tax years beginning in 2020). There is a numeric threshold for exempting a filer from the
electronic filing requirements applicable to information returns. See Sections 6011(e),
6724(c).
Section 6721(b)(1).
Sections 6721(b)(1), 6721(d).
Sections 6721(a)(1), 6721(b)(2), 6721(c).
See Section 6724(a).
Section 6721(e); Rev. Proc. 2019-44, 2019-47 IRB
1093, section 3.57(3).
Section 6722(a); Rev. Proc. 2019-44, 2019-47
IRB 1093, section 3.58. See Sections 6722(b) (re-

o

lief for corrections), 6722(c) (de minimis safe harbor), 6722(d) (lower maximum liability limitation
for certain persons), 6722(e) (higher penalty for
intentional disregard).
90

Compare Section 6651(a)(1) (not including expressly Form 1042 within the definition of a return) with Section 6724(d)(1)(A) (not including
expressly Form 1042-S within the definition of a
statement that qualified as an information return). See also Section 6722(a)(1).

91

Reg. 1.1461-1(c)(1).

92

Section 6724(d)(1)(A)(xxiii), (d)(2)(FF).

93

See 70 Fed. Reg. 28,702, 28,709 (2005).

94

Reg. 1.1461-3. See Prop. Reg. 1.1461-3 (including
proposed Treasury regulations under Section
1446(f) within the scope of Section 1446 with-
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holding rules, to which Section 1461 Treasury
regulations apply).
95
Reg. 1.1461-3.
96
See Prop. Reg. 1.1446(f)-2(d).
97
Id.
98
See, e.g., Prop. Reg. 1.864(c)(8)-2(a)(1).
99
Reg. 1.1461-3; Prop. Reg. 1.1461-3.
100
See 70 Fed. Reg. 28,702, 28,709 (2005).
101
See Reg. 1.1461-3 (2005).
102
See Reg. 1.1461-3 (2005).
103
Sections 6050K(c)(1), 6723; Reg. 301.67231(a)(4)(i) (1991); Prop. Reg. 1.864(c)(8)-2(a)(1).
104
Section 6724(d)(3)(A).
105
See, e.g., Section 6723.
106
See Sections 6722(a), 6724(d)(2)(P) (statement under Section 6050K(b) included within
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6722 for failure to timely furnish a correct copy of Form 8288-A.
Failure of a Partnership to
Report Non-PTP Interest Transfers

Form 8288-C that would be filed with
Form 8288 and furnished by a non-PTP
withholding under Section 1446(f )(4),
akin to Form 8288-A is a statement like
Form 8805. us, Form 8288-C filed with
the IRS would be subject to Section 6721
reporting penalties for an information
return. Conversely, a recipient copy of
Form 8288-C, which a partnership would
not furnish to a partner, may not be subject to Section 6722 penalties for a payee
statement. erefore, a partnership with
a secondary withholding obligation that
fails to file timely a correct Form 8288C would be subject to penalties under
Section 6721 but not under Section 6722.
Penalties for Failure to Notify
of Partnership Interest Transfers

The IRS has not clarified whether
penalties enumerated in Reg. 1.14613 would apply to the proposed regulations under Section 864(c)(8) or other
Code sections. 98 Section 1446 regulations would include the proposed regulations under Section 1446(f ). 99 The
2005 preamble applied a penalty to the
requirements in the proposed regulations by analogy to returns or notices
actually covered by the penalty
statute. 100 In addition, penalties for
noncompliance with the proposed regulations may apply independently of
authority in Reg. 1.1461-3. 101
Failure of a foreign partner to notify a nonPTP. ere is no stated penalty in Section
NOTES

payee statements subject to penalties under
Section 6722(a)); Reg. 301.6722-1(d)(2)(xvi)
(as amended in 2014). See also 2018 IRS Form
8308.
107

See Sections 6050K(b), 6724(d)(3); Reg. 301.67231(a)(4)(i) (1991); Prop. Reg. 1.864(c)(8)-2(b)(1).

108

See Prop. Reg. 1.864(c)(8)-2(b)(1)(i)(B).

109

Prop. Reg. 1.1446(f)-5(b)(4).

110

Id.

111

See id.

112

68 Fed. Reg. 52,466, 52,4667 (2003) (preamble
to proposed Section 1446 regulations). See generally Sections 1441 through 1445 (requirements
for withholding of tax on NRAs and foreign corporations).

113

Reg. 1.1445-4(e).
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6723 regulations or in Reg. 1.1461-3 for
failure of a foreign partner to notify the
specified partnership of a non-PTP
interest transfer.102 Under the 2005 preamble, the notice requirement in Prop.
Reg. 1.864(c)(8)-2(a) may be subject to
Section 6723 analogously to the similar
rule under Section 6050K(c)(1).103 However, the specified information reporting
requirement for a S ection 751(a)
exchange is statutory. 104 By contrast,
there is no statutory authority to apply
Section 6723 liability to a notice of a
non-PTP interest transfer under Section
864(c)(8). us, the transferor would
not be subject to a Section 6723 penalty
for failure to notify the non-PTP.

o

nership. Moreover, a statement by a specified partnership is not a payee statement
in the manner that it includes only
deemed sale eﬀectively connected items,
not actual allocations to partners.108
erefore, absent legislative action
or further IRS guidance, failure by a specified partnership to furnish a statement
to a notifying transferor would not be
subject to Section 6722. Absent applicability of Section 6722, however, there
is a lack of clarity regarding how the statement requirement would be enforced.
Failure to provide notice of false certification. Failure of an agent of a trans-

feror or transferee to provide notice of

The proposed regulations provide that
every person required to withhold and
pay tax under Section 1446(f), but that
fails to do so, would be liable for the tax
under Section 1461.

Accordingly, Section 6723 liability may
not apply to a notifying transferor,
unless the sale of the non-PTP interest
also is subject to Section 6050K(c)(1).
Failure by a non-PTP to notify a foreign
partner. Similarly to a notifying transfer-

or, the proposed regulations do not
specify Code penalties outside of a Section 751(a) exchange which would apply
to a non-PTP.105 On the one hand, failure
to furnish copies of Form 8308 to a
transferor and transferee is subject to
penalties for failure to furnish correct
payee statements under Section 6722.106
Also, under the principle in the 2005
preamble, a statement to a notifying
transferor issued by a specified partnership may by analogy be treated in the
same manner as a recipient copy of
Form 8308.
On the other hand, similarly to notice
provided by a notifying transferor, furnishing a statement to a notifying transferor is not a statutory, specified
information reporting requirement.107
us, akin to the notifying transferor notice, there is no statutory authority for
extending applicability of Section 6722
to a notice provided by the specified part-

a false certification to a withholding
agent may result in tax liability up to
the amount of compensation from the
transaction.109 In addition, Prop. Reg.
1.1446(f )-5(b)(4) states that an agent
that assists in the preparation of, or
fails to disclose knowledge of, a false
certification “may be liable for civil and
criminal penalties.” 110 The proposed
regulations do not clarify whether the
penalties listed in Reg. 1.1461-3 are
exhaustive with respect to Section
1446(f ).111
Reg. 1.1461-3, which enumerates applicable penalties, was added among
other provisions “to coordinate the Section 1446 withholding regime with existing regulations” related to withholding
of tax on foreign persons.112 ere is no
mention in any of the preambles to Section 1446 regulations that the list of
penalties was intended to be exhaustive.
erefore, additional penalties under
the Code may apply for violating Section
1446 requirements.
Separately, failure to provide notice
of a false certification of non-foreign
status of transferor under Section 1445
similarly would subject the agent to
civil or criminal penalties. 113 There is
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no analogous requirement to provide
notice of false certification to a partnership or a withholding agent under
Section 1446(a) regulations. Under
Section 1446(a), a foreign partner may
provide a certificate to the partnership
to reduce withholding on Form 8804C. 114 The IRS may notify a partnership
that a certification could not be relied
on and would provide a copy of the notice to a partner. 115 Thus, the principle
of applying penalties for analogous returns or notices under Section 1446(a)116
is not relevant to notice of a false certification under the proposed regulations.
Accordingly, Section 7203, listed in
Reg. 1.1461-3 among penalties for failure
to comply with Section 1446 regulations,
may impose liability for willful failure
to supply information.117 Also, a fraud
penalty under Section 7206(1) for making and executing a statement or document not believed to be true or correct
in every material respect also may apply
to the agent. 118 In addition, the agent
may be subject to strict liability under
Section 7206(2) for assisting in preparing a materially false or fraudulent statement or other document.119 Moreover,
a fraud penalty up to $10,000, or $50,000
for a corporate agent, and additional
penalties under Section 7207 may apply
for willfully delivering or disclosing to
the IRS a statement or other document
the agent knows to be materially false
or fraudulent.120

Recordkeeping Penalties
for Partnership Interest Transfers

knowing, voluntary, and intentional
failure 129 to file Form 1042 or Form
1042-S under Section 7203. In addition,
a broker may be subject to a Section
7203 penalty for a like failure to retain
copies of Forms 1042 and 1042-S for
the applicable statutes of limitation. 130
Furthermore, a broker relying on a certification from the transferor for a withholding exception 131 or the amount
realized132 may be liable under Section
7203 for failure to retain the certification
for the prescribed period.133

Section 1446(a) regulations do not discuss applicability of recordkeeping penalties. 121 e authority in Reg. 1.1461-3
sets forth the penalties that apply under
Section 1446.122 Section 7203 imposes
a penalty up to $25,000, or $100,000 for
corporate actors, and possible criminal
liability for willful failure to keep any
records required by the Code or regulations.123 us, Section 7203 penalties
may apply for willful failure to retain a
certification or identified information
in books and records, respectively, under
the proposed regulations.124 e recordkeeping penalties may be imposed on
a transferee for failure to retain certifications relied on as exceptions to withholding or in determining the amount
of withholding tax.125
e recordkeeping penalties also may
apply to a transferor that fails to retain a
certification from the non-PTP, on which
a transferor relied to certify to the transferee regarding maximum tax liability.126
In addition, a partnership may be subject
to Section 7203 penalties for failure to
retain the books and records on which
the non-PTP relied as a transferee for
determining maximum tax liability.127 A
non-PTP also may be liable for failure
to retain certification from a transferee
of the extent to which the transferee satisfied its withholding obligation.128
Likewise, a broker eﬀecting a transfer
of a PTP interest may be liable for a

under Section 6721 or Section 6722
apply to information returns on Form
8308 for reporting exchanges under
Section 751(a). 134 Thus, a transferor
may be subject to penalties under Section 6722(b) for failure to notify the
partnership of the exchange as provided in Section 6050K(c) and the regulations. 1 3 5 The partnership may be
liable under Section 6722(a) for failure
to furnish any statement to transferor
required under Section 6050K(b) and
the regulations.136 The partnership also
may be liable for Section 6721 additions to tax for failure to file Form
8308.137

124

137

Penalties Relating to
Section 1446(f) Transfers

A discussion of penalties for failure to
furnish required information follows.
Failure to file or furnish related returns
or statements. The respective penalties

NOTES

114

See Reg. 1.1446-6(c)(2)(i); 73 Fed. Reg. 23,069,
23,070 (2008) (preamble to final regulations
discussing development of standard form of certificate for reduced withholding); Form 8804-C.
115
Regs. 1.1446-6(c)(3) (notice to partnership),
1.1446-6(c)(4) (notice to partner).
116
See 70 Fed. Reg. 28,702, 28,709 (2005).
117
Section 7203.
118
Section 7206(1).
119
Section 7206(2).
120
Section 7207.
121
See Reg. 1.1446-6(d)(2)(ii) (reference to reasonable
cause exceptions to liability under Sections 6651
and 6721 for the Section 1446(a) tax under Section
1461 of a partnership that reasonably relied on a
defective certificate); 73 Fed. Reg. 23,069, 23,073
(2008) (no discussion of any record keeping penalties applicable under Section 1446(a)); cf. Reg.
1.1446-3(b)(2)(i) (discussing general principles applicable to underpayment of estimated withholding tax penalty under Section 6655).
122
Reg. 1.1461-3.
123
Section 7203.
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See Prop. Regs. 1.1446(f)-1(c)(2), 1.1446(f)-1(c)(3).
See generally Prop. Regs. 1.1446(f)-2(b) (setting
forth the exceptions to withholding for transferee of a non-PTP interest, which require transferee reliance on certifications), 1.1446(f)-2(c)
(transferee reliance on certifications for determining withholding tax liability).
126
See Prop. Reg. 1.1446(f)-2(c)(4)(iv).
127
Prop. Reg. 1.1446(f)-2(c)(2)(iii).
128
Prop. Reg. 1.1446(f)-2(d)(2).
129
See, e.g., Cheek, 498 U.S. 192, 67 AFTR2d 91-344
(1991) (defining “willful” failure).
130
See Regs. 1.1461-1(b)(1), 1.1461-1(c)(1)(i)(A). See
also 83 Fed. Reg. 64,757, 64,765 (2018).
131
See Prop. Reg. 1.1446(f)-4(b)(2).
132
See Prop. Reg. 1.1446(f)-4(c)(2)(ii).
133
See Prop. Reg. 1.1446(f)-1(c)(2)(v).
134
Section 6724(d)(1)(B)(viii).
135
Reg. 1.6050K-1(g)(1) (1987). See Prop. Reg.
1.6050K-1(c)(2).
136
Reg. 1.6050K-1(g)(2). See Prop. Reg. 1.6050K1(c)(2).
125
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Reg. 1.6050K-1(g)(3). See Prop. Reg. 1.6050K1(c)(2).
138
Reg. 1.6050K-1(f).
139
See Prop. Regs. 1.1446(f)-2(e)(1) (effect of withholding on transfers of non-PTP interests),
1.1446(f)-3(e)(1) (secondary withholding with respect to transfers of non-PTP interests), and
1.1446(f)-4(e)(1) (PTP interests).
140
Sections 6031(a) (general partnership return filing requirement), 6031(b) (requirement to furnish copies of statements to partners), 6031(e)
(filing requirement for a foreign partnership);
Regs. 1.6031(a)-1(a)(4) (applicable penalties applicable to domestic partnerships or foreign
partnerships with U.S.-source or effectively connected income for failure to file); 1.6031(b)-1T(d)
(applicable penalties for failure to furnish statements to partners).
141
See Sections 6012, 6651(a)(1).
142
Section 6723.
143
Section 6724(a)(1).
144
See Sections 6109(a), 6724(d)(3); Regs. 1.14611(d) (requirement to attach to Form 1042 a list of
TINs and names provided to withholding agent
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e partnership must attach Form 8308
to the partnership return on Form 1065.138
Whether or not there is a Section 751(a)
exchange, withholding under Section
1446(f) would not relieve a foreign person,
including a foreign partnership, foreign
corporation, or NRA from filing a U.S. income tax return with respect to the transfer
of a PTP or non-PTP interest.139 us, if
Form 8308 is required in addition to filing
Form 1065 or furnishing Schedule K-1,
penalties pursuant to Section 6031 may
apply.140 Likewise, a foreign corporation
or NRA with a tax return filing obligation
would be subject to Section 6651 penalties
for failure to file a U.S. income tax return
with respect to the transfer.141
Penalties for failure to include or furnish
TIN. Section 6723 imposes a penalty of

$50 per person per failure to timely comply with a specified information reporting
requirement, with a liability limitation per
person per calendar year.142 e penalty is
waived on a showing of reasonable cause
and absence of willful neglect.143 Section
6724(d)(3) and Treasury regulations
include, within specified information
reporting requirements, a requirement to
provide a taxpayer identification number
(“TIN”) of either the filer, the recipient of
the income, or other applicable person on
a return other than an information return
or payee statement as required under Section 6109.144 e penalty also applies to a
person for failure to furnish the TIN to
another person for return reporting pur-

poses.145 Sections 6721 and 6722 also may
apply to failure to furnish a TIN on a
return, statement, or other document.146
Failure to include or furnish a TIN for a
PTP transfer. Form 1042 is a tax return,

and not an information return or a payee statement for purposes of the penalty
provisions under the Code. 147 us, a
broker required to file Form 1042 for a
sale of a PTP interest would be liable
under Section 6723 for failure to include
its TIN. 148 On the other hand, Form
1042-S is an information return for purposes of Code penalties.149
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Section 6722 penalties would apply
to a broker for failure to furnish a copy
of Form 1042-S to a partner upon a
transfer of a PTP interest subject to
Section 1446(f).

Failure to include the TIN of the filer
on an information return or payee statement is not a specified information reporting requirement under Section
6723.150 us, a broker may have a Section 6721 liability, but may not incur a
Section 6723 penalty for failure to include its own TIN on Form 1042-S. 151
Likewise, a broker may incur a Section
6722 penalty for failure to include its
own TIN on the copy of Form 1042-S
furnished to the foreign partner who is
the transferor.152
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as required by the IRS, on which it is relying other
than TINs reported on Form 1042-S or under
Section 1461 regulations), 301.6723-1(a)(4)(ii).
145
Reg. 301.6723-1(a)(4)(ii)(C).
146
Sections 6109(a)(1) to 6109(a)(3), 6721(a)(2)(B),
6722(a)(2)(B); Reg. 301.6109-1(b)(1).
147
See Reg. 1.1461-1(b).
148
Sections 6109(a)(1), 6723; Regs. 301.6109-1(b)(1),
301.6109-1(b)(2)(iv), 301.6723-1(a)(4)(ii)(A). See
Form 1042.
149
Reg. 1.1461-1(c).
150
Regs. 301.6109-1(b)(2)(iv) (no requirement to
furnish own TIN by a foreign person making a return that is an information return), 301.67231(a)(4)(ii)(A) (requirement to furnish own TIN on
a return other than an information return).
151
See Section 6721(a); Reg. 1.1461-1(c)(3)(vi) (TIN of
recipient of income if actually known to withholding agent to be disclosed on Form 1042-S);
Prop. Regs. 1.1461-1(c)(1)(ii)(A)(8) (partner receiving income from a transfer of a PTP interest subject to withholding included in the definition of
recipient for Form 1042-S purposes), 1.1446(f)4(d) (stating a Form 1042-S issued directly to the
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In general, a broker as a withholding
agent must furnish the TIN of a transferor on a Form 1042-S.153 us, a broker
would incur a penalty under Section
6721 for failure to include the TIN of a
foreign partner, the income of which is
reported on a Form 1042-S.154 Section
6722 also may apply to a broker for failure to furnish a complete Form 1042-S
to a transferor.155
If a broker does not know the TIN
of a foreign transferor 156 of the PTP
interest, the broker must request the
TIN.157 If the transferor fails to provide
the TIN upon request, a broker must

transferor must include the TIN of the transferor
unless the broker does not know the TIN at the
time of issuance); cf. Sections 6109(a)(1),
6109(a)(3), 6723; Reg. 301.6723-1(a)(4)(ii).
152
Section 6722(a)(2)(B).
153
Section 6109(a)(3); Reg. 301.6109-1(c).
154
Sections 6109(a)(3), 6721(a)(2)(B); Reg.
301.6721-1(g)(4).
155
Section 6722(a)(2)(B); Reg. 301.6722-1(d)(3).
156
See Regs. 301.6109-1(b)(2)(i), 301.61091(b)(2)(viii), 301.6109-1(c) (providing that a foreign person that had ECI, or that furnished a
withholding certificate under Section 1446, is a
person from whom a withholding agent would
be required to request a TIN for purposes of filing
an information return or statement).
157
Reg. 301.6109-1(c) (requirement to request the
TIN of certain persons for purposes of filing an
information return or a statement).
158
Id.
159
See id.
160
Prop. Reg. 1.1446(f)-4(d).
161
See id.

sign an affidavit of compliance on the
transmittal form for Form 1042-S. 158
However, in the settlement of a trade
of a PTP interest, a broker for a transferee generally cannot identify the
seller. Consistent with the mechanics
of such an exchange and the Section
6109 regulations, the proposed regulations exempt a broker from having
to include the TIN of a transferor on
Form 1042-S. Thus, absent actual
knowledge, penalties under Section
6721 or Section 6722 would not apply
to a broker for failure to include the
TIN of the recipient of Form 1042-S.
e proposed regulations do not clarify whether an aﬃdavit under the Section
6109 regulations is required if a broker
does not have actual knowledge of the
TIN.159 A broker must not actually know
the TIN of the transferor at the time of
issuance of Form 1042-S to qualify for
the TIN exception under the proposed
regulations.160 Furthermore, the exception
appears to apply only with respect to a
recipient copy of Form 1042-S, which is
issued directly to the transferor.161 us,
Form 1042-S filed with the IRS remains
subject to the aﬃdavit requirement in
the Section 6109 regulations.162
Conversely, in limited circumstances,
a transferor of a PTP interest may have
to include or furnish its own TIN to avoid
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Section 6723 liability.163 Any foreign person
that furnishes a withholding certificate
under the Section 1446(a) regulations is
a transferor under this rule.164 A foreign
partner selling a PTP interest in a transaction other than a redemption by the
PTP would not provide a withholding
certificate under Section 1446(a) to reduce
Section 1446(f) withholding, unless there
also is withholding by the PTP under Section 1446(a).165 e regulation does not
mention certificates under Section 1446(f).
A transferor is also any foreign person
whose TIN is required to be furnished on
any return, statement, or other document
under Section 1446 regulations.166 Form
1042-S must be filed and furnished for a
transferor, unless an exception to reporting
an amount realized on Form 1042-S applies.167 A non-foreign status certification
exempts a broker from Form 1042 filing.168
e exception involves issuance by a transferor of a valid Form W-9 (Request for
Taxpayer Identification Number and Certification) to a broker, which must include
the TIN of the transferor.169
is rule would trigger the Section
6109(a)(1) requirement for a U.S. partner
to include its own TIN on the certificate
to avoid Section 6723 penalties.170 e
reason is that a withholding certificate
is neither an information return nor a
payee statement exempt from specified
information reporting under Section
6723.171 In other words, the certificate is
the document that may cause a transferor
Section 6723 liability for failure to include its own TIN.

If a broker must file and furnish Form
1042-S, a transferor must furnish the TIN
only if the TIN must be included on a document filed by another person.172 e TIN
of a transferor is not required on a Form
1042-S that is furnished directly to the
transferor, provided the broker did not
have actual knowledge of the TIN at issuance.173 erefore, under these facts, a
transferor would not violate Section 6723
by not furnishing its TIN to a broker.174
In sum, a transferor may be subject
to Section 6723 for failure to include its
TIN on a withholding certificate. However, generally, a transferor would not
incur Section 6723 penalties for abstaining from providing its TIN to a broker
for Form 1042-S reporting, consistent
with industry practice. Likewise, a broker
would not be liable under Section 6723
for not including the TIN of a transferor
on Form 1042-S absent actual knowledge. A broker must, however, provide
its own TIN on a required Form 1042
to avoid Section 6723 penalties.
Failure to include or furnish the TIN for a
non-PTP transfer. Generally, unlike Form

1042-S, Forms 8288 and 8288-A must
include the TIN of both transferor and
transferee.175 us, the buyer of a nonPTP interest must provide its own TIN
on Form 8288 and Form 8288-A to
avoid penalties under Section 6723.176
e transferee also must include the
TIN of the selling partner on Form
8288-A to avoid penalties under Section
6721.177 Additionally, the foreign partner

must furnish its TIN to the buyer for
inclusion on Form 8288-A. 178 Section
6723 requires the foreign partner to furnish the TIN to the transferee to avoid
penalties, even though Form 8288-A is
an information return.179 On the other
hand, since Form 8288-A is not furnished by a withholding agent to the
partner and instead is mailed to the
partner by the IRS, it would not be a
payee statement under Section 6722.
erefore, the transferee would not be
liable for failure to furnish the TINs on
Form 8288-A under Section 6722.180
If a non-PTP purchases a non-PTP
interest from a foreign partner in a redemption, the partnership as a transferee
must file Forms 8288 and 8288-A, including its TIN and the TIN of the selling
partner.181 If the distributing partnership
fails to include its TIN on Form 8288,
it would be subject to penalties under
Section 6723.182 If the partnership fails
to include the TIN of the transferor on
Form 8288, the partnership likewise
would be subject to Section 6723 penalties. 183 If the non-PTP fails to include
the TIN of the transferor on Form 8288A, the non-PTP would be subject to
penalties under Section 6721 but not
under Section 6722.184
A non-PTP and, to a significantly
lesser extent, a PTP may have a secondary withholding obligation with respect
to a transfer of a partnership interest
under Section 1446(f)(4).185 If the transferee fails to withhold under Section
1446(f )(1), the partnership would have
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Reg. 301.6109-1(c).
163
Section 6109(a)(2); Regs. 301.6109-1(b)(1),
301.6109-1(b)(2), 301.6109-1(c).
164
Reg. 301.6109-1(b)(2)(viii).
165
See generally Section 1446(a); Reg. 1.1446-1(a).
Cf. Section 1446(f)(1).
166
Reg. 301.6109-1(b)(2)(viii). In other words, the
transfer of a PTP interest under Section 1446(f)
must be reported on Forms 1042 and 1042-S, the
latter of which generally requires the TIN of a
transferor, if the TIN is required on a certain withholding certificate. See Regs. 1.1441-1(e)(4)(vii) (as
amended in 2020); 1.1461-1(c)(3)(vi).
167
Prop. Regs. 1.1446(f)-4(b)(2) through 1.1446(f)(5) (exceptions to withholding on a PTP interest
transfer), 1.1446(f)-4(d), 1.1461-1(c)(2)(i)(Q) (generally providing that an amount realized on a PTP
interest transfer must be reported on Form 1042S unless an exception to withholding applied).
168
Prop. Reg. 1.1446(f)-4(b)(2). There also is a treaty
benefits certification exception, but reliance on
this exception does not exempt a broker from
Form 1042 reporting requirements. See Prop.
Reg. 1.1461-1(c)(2)(i)(Q) (amount realized on a
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transfer of a PTP interest generally required to
be reported unless one of the first five exceptions
under the proposed regulations applies, excluding the treaty benefits withholding tax exception
from Form 1042 reporting exceptions).
169
Prop. Reg. 1.1446(f)-4(b)(2). Generally, all certifications furnished by a transferor under the proposed regulations must include the TIN of the
transferor if it has a TIN or is required to have a
TIN. Prop. Reg. 1.1446(f)-1(c)(2)(i).
170
See Regs. 301.6109-1(b)(1), 301.6723-1(b), Ex. 2.
171
See Reg. 301.6723-1(a)(4)(ii).
172
Reg. 301.6109-1(b)(1).
173
Prop. Reg. 1.1446(f)-4(d).
174
See Reg. 301.6723-1(a)(4)(ii)(C).
175
Prop. Reg. 1.1446(f)-3(d). Only the TIN of the
transferee is required on Form 8288, whereas
both TINs are required on the attachment. See
Form 8288. Cf. Form 8288-A.
176
See Sections 6109(a)(1), 6723; Regs. 301.61091(b)(1), 301.6723-1(a)(4)(ii)(A), 301.6723-1(a)(4)(ii)(B)
(TIN requirement with respect to a tax return, in
this case, Form 8288).
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177

Section 6721(a)(2)(B); cf. Regs. 301.67231(a)(4)(ii)(A), 301.6723-1(a)(4)(ii)(B).
178
Section 6109(a)(2); Reg. 301.6109-1(b)(2)(viii).
179
Section 6723; Regs. 301.6721-1(g)(4), 301.67221(d)(3), 301.6723-1(a)(4)(ii)(C).
180
Cf. Section 6722(a)(2)(B).
181
Sections 1446(f)(1), 6109(a)(1), 6109(a)(3); Prop.
Reg. 1.1446(f)-1(b)(10).
182
Section 6723; Reg. 301.6723-1(a)(4)(ii)(A).
183
Reg. 301.6723-1(a)(4)(ii)(B).
184
Section 6721(a)(2)(B); Regs. 301.6721-1(g)(4),
301.6722-1(d)(3). Cf. Section 6722(a)(2)(B).
185
Section 1446(f)(4); Prop. Regs. 1.1446(f)-3(a)(1),
1.1446(f)-3(b)(2)(ii).
186
Prop. Reg. 1.1446(f)-3(d).
187
Section 6723; Reg. 301.6723-1(a)(4)(ii)(A).
188
Reg. 301.6721-1(g)(4). Cf. Reg. 301.6722-1(d)(3).
189
Prop. Reg. 1.1446(f)-2(d)(1).
190
Reg. 301.6723-1(a)(4)(ii)(C).
191
See Prop. Regs. 1.1446(f)-3(d), 1.1446(f)-4(d) (no
stated requirement for Form 8288-C to furnish
the TIN of transferor of a PTP interest, exception
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to file and furnish Forms 8288 and 8288C.186 us, akin to a non-PTP as a transferee, the partnership would have to
furnish its own TIN on Form 8288 to
avoid Section 6723 penalties.187
Likewise, the partnership would
have to include its own TIN on Form
8288-C to avoid penalties under Section 6721, but akin to Form 8288-A,
Section 6722 may not apply. 188 Similarly, if required, a partnership would
have to furnish the TIN of the transferor on Form 8288-C to avoid Section
6721 penalties. 1 8 9 In addition, the
transferor would have to furnish its
TIN to the withholding partnership
for Form 8288-C to avoid liability
under Section 6723. 190 In the absence
of draft Form 8288-C, there is lack of
clarity on whether the statement
would require the TIN of a transferor
of a PTP interest. 191 Form 1042-S generally does not require the TIN of the
transferor.192 Final regulations and the
issuance of Form 8288-C by Treasury
and the IRS may clarify this reporting
requirement.
A transferee may not have to withhold on a transfer of a non-PTP interest if certain exceptions in the
proposed regulations apply. 193 Generally, every certification provided by a
transferor under the proposed regulations must state the TIN of the transferor if it has, or is required to have,
a TIN. 194 Two withholding exceptions
for non-PTP interests have additional
TIN requirements. 195 The first excep-

tion, certification of non-foreign status
of transferor, requires the selling partner to furnish its own TIN by submitting Form W-9. 19 6 Thus, akin to a
transferor of a PTP interest under a
similar exception, the seller of a nonPTP interest must include its TIN in
the certification to avoid Section 6723
liability. 197
Under the second exception, the
treaty benefits withholding exception,
a seller must furnish a certification to
the buyer that the seller is not subject
to tax on any gain from the transfer.198
All gain199 from the transfer of the nonPTP interest must be exempt from income tax pursuant to a tax treaty in eﬀect
between the U.S. and a foreign country.200
e seller must provide a valid withholding certificate with the certification. 201 A transferee may rely on a
certification of a transferor only if the
buyer mails, within 30 days of the transfer, a copy of the certification to the
IRS.202 e copy has to be accompanied
by a cover letter including the name, address, and TIN of both the transferee
and the specified partnership.203
Under the treaty benefits withholding exception, both the buyer and the
seller must report or furnish a TIN to
avoid penalties under Section 6721,
Section 6722, or Section 6723. 204 Like
the certification in the non-foreign
status exception, the treaty benefits
certification is not an information return or a payee statement. 205 Regulations under Sections 6721 and 6722
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for furnishing TIN of a transferor of a PTP interest
on Form 1042-S absent actual knowledge of broker as withholding agent).
192
See Prop. Reg. 1.1446(f)-4(d).
193
Prop. Regs. 1.1446(f)-2(b)(2) through 1.1446(f)2(b)(7).
194
Prop. Reg. 1.1446(f)-1(c)(2)(i). This general rule
also applies to withholding exceptions for PTP
interests, including the non-foreign status and
treaty benefit exceptions that also are available
for transferors of non-PTP interests. See Prop.
Regs. 1.1446(f)-4(b)(2), 1.1446(f)-4 (b)(6).
195
Prop. Regs. 1.1446(f)-2(b)(2), 1.1446(f)-2(b)(7).
The remaining non-PTP withholding exceptions
are, briefly: certification from the non-transferee
partnership of less than 10% effectively connected gain, certification by transferor of less
than 10% effectively connected taxable income,
and certification of nonrecognition of gain or loss
by the transferor. See Prop. Regs. 1.1446(f)2(b)(3) through 1.1446(f)-2(b)(6).
196
Prop. Reg. 1.1446(f)-2(b)(2).
197
See Section 6723; Reg. 301.6723-1(a)(4)(ii)(A).
198
Prop. Reg. 1.1446(f)-2(b)(7)(i).
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199

Prop. Reg. 1.1446(f)-2(b)(7)(ii).
Prop. Reg. 1.1446(f)-2(b)(7)(i).
201
Id.
202
Id.
203
Id.
204
See Prop. Regs. 1.1446(f)-2(b)(7), 1.1446(f)-4(b)(6).
205
See Regs. 301.6721-1(g)(4), 301.6722-1(d)(3).
206
Id.
207
Prop. Reg. 1.1446(f)-2(b)(7)(i).
208
See Regs. 301.6721-1(g)(4); 301.6722-1(d)(3).
209
See Reg. 301.6723-1(a)(4)(ii)(A).
210
See Sections 6721(a)(2)(B), 6722(a)(2)(B), 6723.
211
See Sections 6721(a)(2)(B), 6722(a)(2)(B).
212
Cf. Prop. Reg. 1.1446(f)-4(d).
213
See Reg. 301.6723-1(a)(4)(ii)(B).
214
See Reg. 301.6109-1(b)(1).
215
See Regs. 301.6109-1(b)(1), 301.6109-1(b)(2)(viii).
Technically, the requirement to furnish the TIN
for the cover letter to the IRS also would apply to
the partnership, in which the interest, the income
from which was subject to a claim of treaty benefits, was transferred. See Reg. 301.6109-1(b)(1).
200

include within information returns
forms, statements, or schedules filed
with the IRS. 206 A copy of the treaty
benefits certification must be mailed
to the IRS together with supporting
documentation. 207 However, a copy of
the treaty benefits certification is not
filed in the same manner as Form 1042S or Form 8288-A. 208
Thus, absent further IRS guidance,
S ection 6723 penalties would not
apply to failure by a transferor to include its TIN in the treaty benefits
certification provided to the transferee. 209 Moreover, the withholding
certificates on Forms W-8BEN (Certificate of Foreign Status of Beneficial
Owner for United States Tax Withholding and Reporting (Individuals))
or W-8BEN-E (Certificate of Status
of Beneficial Owner for United States
Tax Withholding and Reporting (Entities)) for foreign individuals or entities may not require a TIN. Thus,
penalties under Section 6721, Section
6722, or Section 6723 may not apply
to failure by a transferor to include a
TIN that is not required on either
withholding certificate. 210
Conversely, the transferee must
furnish the TINs of both the buyer
and the partnership in the transmittal
letter to the IRS. Absent definitive
guidance, the certification copy is not
an information return or payee statement. Thus, the withholding agent is
not liable under Section 6721 or Section 6722 for failure to include the required TIN in the cover letter.211 Unlike
with Form 1042-S, there is no exception for excluding the TIN of either
the partnership or the seller from the
cover letter. 212 Thus, a withholding
agent may incur Section 6723 penalties
for failure to include the TIN of the
transferor or the partnership in the
transmittal to the IRS. 213
Also, the cover letter does not resemble an information return or
payee statement, but may qualify as
a document filed with the IRS, on
which a TIN has to be provided under
Section 6109. 214 Thus, the transferor
may have an obligation to furnish the
TIN to the transferee. 215 Therefore,
the seller may be liable under Section
6723 for failure to furnish its TIN to
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the transferee for inclusion in the
mailing. 216
When a transferor of a partnership
interest is a foreign partnership, it may
certify to the withholding agent regarding
the non-foreign status of its partners to
reduce the amount subject to withholding.217 e certification from the transferor
partnership must include its TIN if the
foreign partnership has or is required to
have a TIN.218 e accompanying withholding certificate that must be provided
by a foreign non-PTP in the certification
also may require its TIN.219
In addition, each of the partners identified as U.S. persons in the certification
by the foreign partnership must provide
individual certification of their respective
non-foreign status.220 at partner certification must comply with the non-foreign
status certification and the TIN requirement.221 us, a direct or indirect partner
of the foreign transferor partnership must
furnish its TIN in a certification to the
partnership.222 erefore, a U.S. direct or
indirect partner that fails to furnish its
TIN to the transferor partnership may be
liable under Section 6723.223
On the one hand, the foreign transferor partnership does not file or furnish
the certification for reduced withholding
for any individual U.S. partner. On the
other hand, the amount subject to withholding would be reduced in accordance
with the percentage of the partners who
are identified and certified U.S. persons.
us, the certification by the foreign partnership may be deemed as a document
made with respect to each such U.S. person under Section 6723 regulations.224
In that case, the transferor partnership
may be liable under Section 6723 for failure to furnish the TIN of each U.S. partner
in its certification to the transferee.225
On the transfer of a non-PTP interest,
a notifying transferor must notify the
specified partnership within 30 days of
the transfer.226 e notification must include the names and addresses of the
transferor and any transferees, the TIN
of the notifying transferor, and if known,
the TIN of transferees.227 us, a seller
would have to include its own TIN in the
notification to the specified partnership.
A notification is not an information
return or a payee statement. 228 us,
penalties under Section 6721 or Section
24

o

6722 would not apply to a failure of a
transferor to include the TIN.229 However, a notification is a document made
by the transferor which is required to
include its TIN.230 erefore, a notifying
transferor would be subject to penalties
under Section 6723 for failure to include
its own TIN in the notification to the
specified partnership.231
On the other hand, the TIN of a
transferee is required on the notification
only if known to the transferor.232 us,
there is no aﬃrmative requirement on
a transferee to furnish its TIN to the notifying transferor for purposes of the
notice to the specified partnership. 233
erefore, a transferee would not be liable under Section 6723 solely for failing
to furnish the TIN to the transferor for
purposes of the notice to the non-PTP.234

Conclusion
e penalties under the Code for failure
to report, notify, or retain records apply
to transferors, transferees, partnerships,
partners, brokers, and agents subject to
Section 1446(f) withholding rules. Some
of the Treasury regulations interpreting
the penalty provisions were not updated
in connection with the proposed regulations. Final regulations may confirm
that the requirement for a notifying
transferor to notify the specified partnership of a transfer of a non-PTP interest is not a specified information
reporting requirement under Section
6723. Treasury and the IRS also may either confirm that a statement provided
by the specified partnership to a notifying transferor is not subject to Section

6722 penalties, or amend Section 6722
regulations to include a statement by a
specified partnership within the definition of a payee statement.
Final regulations may clarify that
Form 8288 is a tax return for purposes
of Section 6651(a)(1). Treasury and the
IRS also may confirm that Form 8288A, furnished by the IRS to the recipient,
is an information return subject to Section 6721 but not a payee statement subject to Section 6722. Final rules further
may confirm that forthcoming Form
8288-C likewise is an information return
for purposes of Section 6721 and not a
payee statement under Section 6722.
Treasury and the IRS also may clarify
that Form 8288-C would not require
the TIN of a transferor of a PTP interest.
Furthermore, final regulations may
provide that a partner who is a U.S.
person would not be subject to Section
6723 for failure to provide its TIN to
the partnership which is furnishing
a certificate for reduced withholding
to a transferee of an interest in the
partnership. Moreover, a copy of a
treaty benefits certification mailed to
the IRS would not be an information
return. Finally, Treasury and the IRS
may set forth the applicability of Section 7203 or Section 7206 under Section 1446(f ). Clarity under final
regulations would assist buyers and
sellers of partnership interests held
directly or indirectly by an NRA or a
foreign corporation to determine the
applicability of, and ensure compliance with, reporting requirements
initially promulgated outside of Section 1446(f ). l

NOTES

216

See Reg. 301.6723-1(a)(4)(ii)(C).
217
See Prop. Reg. 1.1446(f)-2(c)(2)(iv)(A) (non-PTP
interest transfers), 1.1446(f)-4(c)(2)(ii)(A) (PTP interest transfers).
218
Prop. Reg. 1.1446(f)-1(c)(2)(i).
219
See Prop. Reg. 1.1446(f)-2(c)(iv)(C).
220
Id.
221
See id.; Prop. Reg. 1.1446(f)-2(b)(2).
222
See Prop. Reg. 1.1446(f)-1(c)(2)(i). Generally, a
U.S. person has a TIN.
223
See Section 6723; Reg. 301.6723-1(a)(4)(ii)(C).
224
See Section 6723; Reg. 301.6723-1(a)(4)(ii)(B).
225
See id. See similar exception for transfers of PTP
interests under Prop. Reg. 1.1446(f)-4(c)(2)(ii).
226
Prop. Regs. 1.864(c)(8)-2(a)(1) (notification requirement); 1.864(c)(8)-2(d)(1) (notifying transferor defined generally as any foreign person,
any domestic partnership with a foreign person
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as a direct partner, and any domestic partnership with actual knowledge that it has a foreign
person as an indirect partner); 1.864(c)(8)2(d)(2) (defining a specified partnership generally as a partnership engaged in the conduct of a
trade or business within the U.S. or that owns directly or indirectly an interest in a partnership
that is engaged in the conduct of a trade or business within the U.S.).
227
Prop. Reg. 1.864(c)(8)-2(a)(1).
228
See Regs. 301.6721-1(g)(4), 301.6722-1(d)(3).
229
See Sections 6721(a)(2)(B), 6722(a)(2)(B).
230
See Regs. 301.6109-1(b)(1), 301.6109-1(b)(2)(viii),
301.6723-1(a)(4)(ii)(A).
231
See Reg. 301.6723-1(a)(4)(ii)(A).
232
Prop. Reg. 1.864(c)(8)-2(a)(1)(ii).
233
See Reg. 301.6109-1(b)(1).
234
See Reg. 301.6723-1(a)(4)(ii)(C).
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